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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI D. Ullah, A.J.S. 
   ADDITIONAL SESSIONS JUDGE 
   SONITPUR, TEZPUR 
 
 

CRIMINAL APPEAL NO. 07 (S-1) OF 2017 
 
 

 
1.  Sri Trinayan Kumar Mech 
     S/o Sri Dutiram Mech 

 Vill : Pradip Bhawan, Baraholia 
 Under Tezpur P.S.  

       Dist- Sonitpur, Assam.   ……………. Appellants 
 
 

-VERSUS- 
 

1. State of Assam  
2. Sri Deep Ghosh 

S/o Sri Dipak Ghosh 
Natunpara, Tezpur Town 
Under Tezpur PS.   
                                         …………….  Opp. Party 

 
 
 

A P P E A R A N C E 
 

For the Petitioner : Sri S. Mishra,  Advocate 

  

For the Opp. party : Smti R. Chakravarti, Addl.P.P. and Sri T. Paul.  

   
  Date of Argument : 28-08-2017. 

 Date of Judgement : 15-09-2017 

 

J U D G E M E N T 

 

1. This Criminal Appeal is filed by the appellant accused 

Sri Trinayan Kumar Mech under section 374  Cr.P.C.  against 

the impugned judgment and order dated 16-02-2017 passed in 
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N.I. Case No.66/2013 U/s.138 of Negotiable Instruments Act 

passed by Sri Kaushik Kumar Sharma, Addl. Chief Judicial 

Magistrate, Sonitpur, Tezpur sentencing and convicting the 

appellant to pay a fine of Rs.1,30,000.00 (Rupees one lakh 

thirty thousand), in default, S.I. for 5 (five) months.    

 

   Fact of the case            

                     

2.                The case of the respondent No.2 Deep Ghosh is that 

the petitioner/accused Trinayan Kr. Mech had borrowed 

Rs.93,000.00 (Rupees ninety three thousand) only as loan from 

the respondent/ complainant Deep Ghosh  on 17-1-13 and on 

receipt of the loan amount, the accused/petitioner had drawn a 

cheque bearing No.818730 dated 22-3-13 for  Rs.93,000.00 

(Rupees ninety three thousand) only against account 

No.10501718745 maintained by the accused in SBI, Tezpur in 

favour of the complainant/respondent.  The complainant had 

deposited the cheque in his account in Bank of Maharashtra, 

Tezpur Branch vide account No.68002649141 on 2-4-13 but 

the cheque was dishonoured on 3-4-13. The bank had 

informed the complainant/respondent about the dishonour of 

the cheque due to reason “not arranged for” in the account of 

the accused vide memo dated 3-4-13. Then the  

complainant/respondent sent legal notice to the 

accused/petitioner informing about the fact demanding 

repayment of money within 15 days of receipt of notice but the 

accused/petitioner failed to pay the money to the 

respondent/complainant.  

3.    The respondent no.2 lodged a complaint case being 

N.I. case No.66/13 in the court of the Chief Judicial Magistrate, 

Sonitpur, Tezpur which was transferred to the court of Addl. 

Chief Judicial Magistrate, Sonitpur, Tezpur. The complainant 

examined himself as PW1 and Asstt. Manager, SBI, Tezpur 
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Branch as PW2. The petitioner/accused was examined U/s.313 

of Cr.P.C.  and after hearing both the sides,  the Hon’ble Court 

delivered judgment on 16-2-2017 sentencing the 

appellant/accused to pay a fine of Rs.1,30,000.00 (Rupees one 

lakh thirty thousand) only, in default, Simple Imprisonment for 

5 (five) months U/s.138 of N.I. Act.   

 

4.             Being highly aggrieved with the said judgment and 

order dated 16-02-2017 passed in N.I. Case No.66/2013 

U/s.138 of Negotiable Instruments Act passed by the Addl. 

Chief Judicial Magistrate, Sonitpur, Tezpur, the appellant begs 

to prefer these appeal on the following amongst other                 

grounds :      

GROUNDS: 

i) The impugned judgment and sentence/conviction 

dated 16-02-17 in N.I. Case No.66/13 passed by ld. Addl. 

Chief Judicial Magistrate, Sonitpur, Tezpur is against law.   

ii)   The Ld. Trial Court has failed to put relevant 

questions to the appellant while examining U/s.313 of 

Cr.P.C.  

iii)   The computer generated statement of account etc. 

of bank were not supported by the certificates by 

authorised persons as provided by the Banker’s Book 

Evidence Act, 1891.  

iv) The impugned judgment dated 16-02-2017 

sentencing and convicting the appellant to pay a fine of 

Rs.1,30,000.00 (Rupees one lakh thirty thousand), in 

default, S.I. for 5 (five) months passed by the court is 

against materials on record.  

v) Ld. Trial Court has failed to appreciate the evidence 

properly and passed the impugned judgment erroneously.                                                      
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5.      Point for determination  

(1)  Whether the accused had drawn the cheque bearing 

No.818730 of Rs.93,000.00 (Rupees ninety three 

thousand) dated 22-3-13, on an account maintained by 

him in State Bank of India, Tezpur Branch, for payment of 

the said amount to the complainant from that account for 

discharge of any debt or other liability? 

(2) Whether the accused had presented the cheque to 

his  bank i.e. Bank of Maharashtra, Tezpur Branch, within 

6 months from the date on which it was drawn or within 

the period of its validity, whichever is earlier? 

(3) Whether the cheque was returned to the complainant 

by the bank, due to insufficiency of funds in the account 

of the accused to honour the cheque? 

(4) Whether the complainant had made demand for 

payment of the said amount of money by giving a written 

notice to the accused within 30 days of receipt of 

information by him from the bank regarding the return of 

the cheque as unpaid ? 

(5) Whether the accused had failed to make payment of 

the said amount of money to the complainant within 15 

days of the receipt of notice ? 

EVIDENCE 

6.                   PW1 Deep Ghosh, the complainant, in his 

evidence on affidavit has stated that  on 17-1-13 he paid an 

amount of Rs.93,000.00 (Rupees ninety three thousand) only 

to the accused  as loan and on receipt of the loan amount the 

accused issued an account payee cheque No.818730 dated          

22-3-13 for  Rs.93,000.00 (Rupees ninety three thousand) only 

of A/C No.10501718745 of State Bank of India, Tezpur Branch 

in his favour.  On 2-4-13 he deposited the said cheque in his 

account with Bank of Maharastra, Tezpur Branch vide A/C 

No.68002649141 but the bank on 3-4-13 informed him about 
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dishonour of the said cheque due to reason “not arranged for” 

(insufficient fund) in the account of the accused vide Memo 

dated 3-4-13. He has further stated that on 11-4-13 he sent a 

legal notice to the accused through registered post with A/D 

demanding his dues of  Rs.93,000.00 (Rupees ninety three 

thousand) only  within fifteen days on receipt of the notice but 

the accused, in spite of receipt of the notice on  12-4-13,  

failed to pay the amount to him. He has proved the account 

pay cheque of SBI, Tezpur, deposit slip, cheque returning 

memo and advocate notice as Ext.1, Ext.2, Ext.3 and Ext.4 

respectively wherein Ext.1 (1) is the signature of the accused 

and Ext.1(2) and 1(3) are his signature and Ext.4(1) is the 

postal receipt and Ext.4(2) is the computer generated postal 

report.  

7.      In his cross examination he has stated that 

the accused is an employee of Sales Tax Department, Tezpur. 

He has stated that the accused had given him account payee 

cheque and accused had filed an application in the court that 

he would return the money. He has denied the defence 

suggestion that the accused is not bound to repay the amount 

of the cheque to him.  

8.     PW2 Subrat Kumar Triipathy in his evidence 

stated that accused Trinayan Kumar Mech has an account in 

their branch bearing No.10501718745. Ext.1 is the cheque in 

the name of accused Trinayan Kumar Mech and Ext.1(1)   

signature is same as the specimen signature kept in the bank. 

He has proved the cheque return memo, issued by their bank 

as Ext.3 which was returned due to insufficient fund citing the 

reason as “not arranged”. He has also proved the statement of 

account of Trinayan Kumar Mech as Ext.5.  He has further 

stated that the amount of money shown in the cheque was 

never deposited in the bank from 1-1-12 to 1-12-13. He has 

further stated that  on 3-4-13, i.e the date when the cheque 
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was dishonoured, only Rs.3,041.84 was available in the 

account of the accused. Defence declined to cross examine this 

witness.      

 

APPRECIATION 

9.                Let me discuss the relevant portion of evidence on 

record to decide as to whether the Ld. Trial Court has rightly 

decided the points for determination to conclude its decision 

vis a vis the conviction and sentence.  

 

10.                From the oral and documentary evidence on record 

it is found that prosecution has able to prove that the 

petitioner has borrowed Rs.93,000.00 (Rupees ninety three 

thousand) only from the respondent and issued cheque bearing 

No.818730 dated 22-3-2013 for Rs.93,000.00 (Rupees ninety 

three thousand) only against the account No.10501718745 

maintained by the petitioner in State Bank of India, Tezpur in 

favour of the respondent. Prosecution has proved that the 

Ext.1 is the said cheque drawn by the petitioner in favour of 

the respondent. Prosecution has also proved that the said 

cheque was deposited by the respondent in his bank i.e. the 

Bank of Maharashtra, Tezpur Branch in Account 

No.68002649141 on 2-4-13. The petitioner side has not cross 

examined by the PW2, the Assistant Manager of State Bank of 

India who has proved the cheque returned memo, the Ext.3 by 

stating that the cheque in question i.e. the Ext.1 was returned 

due to insufficient fund on the ground (nor arranged for). The 

PW2  has also proved the statement of account of the 

petitioner as Ext.5 and has stated that on 3-4-13 the petitioner 

had only Rs.3041.84 in his account. The petitioner has issued 

notice and proved the same as Ext.4 and also the postal 

receipt of the public generated postal report as Ext.4(1) and 

Ext.4(2)respectively. Prosecution has also proved that the 
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petitioner has failed to make payment of the said amount of 

money to the respondent within 15 days of receipt of the 

notice and as such I am of the opinion that Ld. Trail Court has 

rightly come to the conclusion that the petitioner is guilty for 

the offence U/s.138 of the N.I. Act and accordingly convicted 

him under the said Section of law.  

11.     Upon consideration of oral and documentary 

evidence on record I am of the opinion that there is no reason 

to interfere with the findings and decision of the Ld. Trial Court 

and as such this appeal stands dismissed.  

12.     Judgment and order dated 16-2-2017 passed by the 

Ld. Addl. Chief Judicial Magistrate, Sonitpur,Tezpur in  C.R. 

case No.66/12 U/s.138 of the N.I. Act is upheld.  

13.     The parties shall bear their own cost.  

14.     The petitioner is directed to appear before the Ld. 

Trial Court within a period of 1 (one) month to serve out the 

sentence.   

          

15.               Send back the case record of C.R.Case No.66/2012,   

to the Court of Ld. Addl. Chief Judicial Magistrate, Sonitpur, 

Tezpur along with a copy of this judgment.                                         

  

16.             Given under my hand and seal of this court on this 

15th day of  September, 2017.  

 

 

 

        ( D. Ullah ) 
      Additional Sessions Judge, 
               Sonitpur, Tezpur.   
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